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Court of Appeals of the District of Columbia 


No. 5891. 

Charles Bispham Levey, Appellant^ 

vs. ! 

David Burnet, Commissioner of Internal Revenue. 


1 Docket No. 55184. [ 

Charles Bispham Levey, Petitioner, 

v 

v# 

j 

Commissioner of Internal Revenue, Respondent. 

Appearances: j 

For Taxpayer: Albert L. Clothier, Esq. 

For Comm’r: C. A. Ray, Esq. 

i 

Docket Entries. 

1931. | 

Apr. 1. Petition received and filed. Taxpayer notified. 

(Fee not paid.) 

“ 4. Fee paid (check). | 

“ 7. Copy of petition served on General Counsel. 

May 19. Answer filed by General Counsel. 

Jun. 3. Copy of answer served on taxpayer. General 

Calendar. 

1932. ! 

Mar. 22. Hearing set May 4, 1932. j 

Apr. 13. Motion for order to produce record, filed by Gen¬ 
eral Counsel. 

“ 13. Motion to consolidate with dockets 55^68 to 55271 

inc. filed by General Counsel. 4/14/32 granted. 

1—5891a ! 
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Apr. 15. Order that petitioner produce certain written 

documents entered. 

May 4. Notice of appearance of Albert L. Clothier as 
counsel for taxpayer filed. 

“ 4. Hearing had before Mr. Black on merits. Sub¬ 

mitted. Briefs due in 90 days. 

Jun. 8. Motion for extension to August to file brief, filed 
by General Counsel. 6/10/32 granted. 

• “ 10. Transcript of hearing of May 4, 1932, filed. 

Aug. 1. Brief filed by taxpayer. 

“ 1. Brief filed by General Counsel. 

“ 24. Findings of fact and opinion rendered, Eugene 

Black, Div. 15. Judgment will be entered for 
the respondent. 

“ 25. Decision entered, Eugene Black, Div. 15. 

Nov. 22. Supersedeas bond in the amount of $4,036.76 ap¬ 
proved and filed. 

4 4 22. Stipulation of venue filed. 

“ 22. Petition for review by Court of Appeals of the 

District of Columbia with assignments of error 
filed by taxpayer. 

“ 22. Proof of service filed. 

“ 22. Praecipe with proof of service thereon filed. 

1933. 

Jan. 20. Order enlarging time to Jan. 31, 1933, for filing 
certified copies of record papers entered. 

2 [Stamp:] United States Board of Tax Appeals. 

Filed Apr. 1, 1931. 

United States Board of Tax Appeals. 

Docket No. 55184. 

Charles Bispham Levey, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a re- 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
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i 

IT:AR:A-2 FAJ-60D dated February 5, 193^, and as a 
basis of his proceeding alleges as follows: 

1. The petitioner is an individual residing at 810 Fifth 
Avenue, New York, New York. 

2. The notice of deficiency (a copy of which! is attached 

and marked Exhibit “A”) was mailed to the jietitioner on 
February 5, 1931. I 

3. The taxes in controversy are income taixes for the 
calendar year 1928 and for two thousand eighteen dollars 
and thirty-eight cents ($2,018.38). 

4. The determination of tax set forth in the said notice 

of deficiency is based upon the following error: The 

3 addition to petitioner’s net income of a payment of 
$8,073.56 received from Fred’k H. Levey Co., Inc., 

of 59 Beekman Street, New York, New York| during the 
year 1928. I 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) Petitioner during the year 1928 was the Treasurer 

of Fred’k H. Levey Co., Inc. i 

(b) On January 23, 1928, the Board of directors of 
Fred’k H. Levey Co., Inc., adopted a resolution authorizing 
the payment to petitioner of an amount equal to the Fed¬ 
eral and New York State income taxes whicli his salary 
from the company caused him to pav in 1928 for the vear 
1927. 

(c) The said resolution specifically stated that the pay¬ 
ment described above was made as a gift from the Com¬ 
pany and not as an extra compensation for services 
rendered. 

(d) A resolution was adopted at the 1929 annual meeting 
of the stockholders approving the acts done by the Directors 
during the preceding year. 

(e) In preparing the Federal Income tax rjeturn of the 
Corporation for the year 1928, the above item of $8,073.56 
was not claimed as a deduction, but was included in the 
entry made in Item 13 (a) under Schedule L designated as 

“Donations, gratuities and contribution^”. 

4 (f) In the examination of the corporation’s return 
for 1928, no objection was made by the Commissioner 

of Internal Revenue to the treatment of the abdve item as a 
donation or gift. 
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Wherefore the petitioner prays that this Board may hear 
the proceeding and relieve the petitioner from the payment 
of income tax on a payment made as a gift, received with 
the understanding that such payment was a gif t and treated 
consistently by the corporation in its income tax return as 
a gift. 

ALBERT L. CLOTHIER, 

Counsel for Petitioner, 

475 Fifth Avenue y New York, New York . 

5 State of Virginia, 

Count 1/ of Lancastery ss: 

Charles Bispham Levey, being duly sworn, says that he 
is the petitioner above named; that he has read the fore¬ 
going petition and is familiar with the statements con¬ 
tained therein, and the facts stated are true. 

CHARLES BISPHAM LEVEY. 

Subscribed and sworn to before me this 31 day of March, 
1931. 

[Seal of Luther E. Headley, Notary Public, Lancaster 

County, Va.] 

LUTHER E. HEADLEY, N . P. 
My com. exp. 4/25th/1931. 

6 Exhibit “A”. 

(Copy.) 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue 

Feb. 5, 1931. 

Mr. Charles Bispham Levey, 

810 Fifth Avenue, 

New York, New York. 

Sm: 

You are advised that the determination of your tax lia¬ 
bility for the year(s) 1928, discloses a deficiency of 
$2,018.39 as shown in the statement attached. 
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In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a 
redetermination of your tax liability. j 

However, if you do not desire to petition,! you are re¬ 
quested to execute the enclosed agreement fbrm and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. | The signing 
of this agreement will expedite the closing of yciur return(s) 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of tjie deficiency. 

Respectfully, 

DAVID BURNET, 

Commissioner , 
By J. C. WILMIpR, 

Deputy Commissioner. 

i 

Enclosures: Statement, Form 882, Form 870j. 


Fifth Avenue, 

i 


7 Statement . 

IT :AR: A-2.‘ FAJ-60D. 

In re Mr. Charles Bispham Levey, 810 

New York, New York. 


Tax Liability. 


Tear. Tax liability. 

1928 . $29,885.10 


Tax assessed. 

$27,866.72 


Deficiency. 

$2,018.38 


Reference is made to the report of the internal revenue 
agent in charge, 17 Battery Place, New York, New York, 
covering an investigation of your tax liability! for the year 
1928, also your protest thereto submitted to th^ agent under 
date of November 11, 1930. 

2—5891a 
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Since the issue involved is similar in all respects to that 
in connection with the cases of George A. Smith and C. E. 
Newton, Jr., the matter was taken up at a conference held 
in this office on the above-named cases January 7, 1931, at 
which you were represented by Mr. Albert L. Clothier, 475 
Fifth Avenue, New York, New York. You are advised, 
however, that the action of the agent was sustained. 

The agent’s report dated September 22, 1930, is hereby 
made a part of this letter. 

A copy of this communication has been transmitted to 
your attorney, Mr. Albert L. Clothier, 475 Fifth Avenue, 
New York, New York, who has on file in this office a duly 
recorded power of attorney. 

8 [Stamp:] United States Board of Tax Appeals. 

Filed May 19,1931. 

United States Board of Tax Appeals. 

Docket No. 55184. 

Charles Bispham Levey, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

• 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition filed in the above-entitled 
appeal, admits and denies as follows: 

1. Admits the allegations contained in paragraph 1 of 
the petition. 

2. Admits the allegations contained in paragraph 2 of 
the petition. 

3. Admits the allegations contained in paragraph 3 of 
the petition. 

4. Denies that the respondent erred in the manner al¬ 
leged in paragraph 4 of the petition. 

5 (a). Admits the allegations contained in subparagraph 
(a) of paragraph 5 of the petition. 
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j 

5 (b) to (f), inc. Denies the allegations of f^ct contained 
in subparagraph’s (b) to (f), inclusive, of paragraph 5 of 
the petition. j 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is prayed that petitioner’s ajppeal be de¬ 
nied. 

(Signed) C. M. CHARE Sfr, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel : 

0. J. TALL, 

Special Attorney, 

Bureau of Internal Revenue. 


amm. 


9 26 B. T. A. —. j 

, United States Board of Tax Appeals. 

Dockets Nos. 55184, 55268, 55269, and 55271 (55270), 

Respectively. 

i 

Charles Bispham Levey, James P. Shea, C. E.i Newton, Jr., 

and George A. Smith, Petitioner^, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Promulgated August 24, 1932. 

Income. Payments made by a corporation j to its officers 
and directors .—Additional amounts paid to tike petitioners 
by a corporation of which they were all oflScers jand directors 
to reimburse them for the amount of statd and federal 
income taxes paid by reason of the salaries Received from 
the corporation, held, to be income to them. Old Colony 
Trust Company, et al ., v. Comr., 279 U. S. 716] 

Albert L. Clothier, Esq., and W. W. Ross, Esq., for the 
petitioners. 

C. A. Ray, Esq., for the respondent. 
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In these proceedings which have been consolidated, the 
petitioners seek a redetermination of their income tax lia¬ 
bility for the years 1927 and 1928, for which years the 
respondent has proposed the following deficiencies: 


Charles Bispham Levey.1928 $2,018.38 

James P. Shea.1928 38.42 

C. E. Newton, Jr.1927 1,896.32 

C. E. Newton, Jr.1928 1,932.49 

George A. Smith .1927 2,076.09 

George A. Smith..1928 3,603.84 


All the amounts represented by the above deficiencies are 
in controversy except certain minor adjustments made by 
the Commissioner in the incomes of petitioners Newton 
and Smith for the year 1928, the correctness of which they 
do not contest. 

10 The same question is presented for our considera¬ 
tion in each appeal and that question is—were the 
amounts received by the petitioners from their employer, 
The Frederick H. Levey Company, Inc., during the years 
in controversy, additional compensation for services ren¬ 
dered and taxable as such, or were they gifts by the cor¬ 
poration to petitioners and as such not taxable? There are 
no other issues. 

Findings of Fact. 

The petitioners are individuals residing in or about New 
York City. Frederick H. Levey Company, Inc., is a New 
York corporation with its business office at 59 Beekman 
Street, New York, N. Y. During the years 1927 and 1928 
the petitioners were officers, directors and stockholders in 
the corporation. George A. Smith was its president; C. E. 
Newton, Jr., vice-president; Charles Bispham Levey, treas¬ 
urer; and James P. Shea, secretary. 

The total number of shares outstanding at the close of 
1927 and 1928 of Frederick H. Levey Company, Inc., 
amounted to 50,000 representing a total capitalization of 
$1,000,000. The holdings of capital stock by petitioners in 
1927 and 1928 according to the stock ledger were as follows: 

Mr. Levy . 4,750 shares 

Mr. Shea . 640 4 4 

Mr. Newton. 2,105 44 

Mr. Smith . 3,500 44 
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I 

At a Board of Directors meeting held January 24, 1927, 
the following resolution was adopted: 

On motion unanimously adopted, it ^jvas resolved 
11 that the annual compensation of each of the officers 
of the corporation be and is hereby fix^d as follows 
for the year 1927: 


Chairman of the Board of Directors, Frederick 

H. Levey.j . 

President, George A. Smith.] . 

Vice-President, Arthur B. Newton.! . 

Vice-President, C. E. Newton, Jr.] . 

Secretary and Treasurer, Chas. Bispham Levey 


$50,000.00 

40,000.00 

35,000.00 

30,000.00 

30,000.00 


And it was 

Further resolved, That the Frederick H. jLevey Com¬ 
pany, Inc., pay to the Chairman of the Board, the Presi¬ 
dent, the two Vice-Presidents, and the Secretary and 
Treasurer, five officers in all, the amount their salaries 
caused them to pay a Federal and State Incbme Tax for 
year 1926; this as a gift from the Company, and not as 
an extra compensation for services rendered. 

At a meeting of the Board of Directors of the corporation, 
held January 23,1928, the following resolution was adopted: 

On motion unanimously adopted, it was resolved that 
the Annual compensation of each of the officers of the cor¬ 
poration be and is hereby fixed as follows for tlie year 1928: 

Chairman of the Board of Directors and Treajs- 

urer of the Company, Chas. Bispham Levey 

President, George A. Smith. 

Vice-President, A. B. Newton. 

Vice-President, C. E. Newton, Jr. 

Secretary, James P. Shea. 


$70,000.00 

70,000.00 

37,500.00 

32,500.00 

12,000.00 


And it was 

Further resolved, that the Frederick H. Le^ev Co., Inc., 
pay to the Chairman of the Board, the President, the two 
Vice-Presidents, and the Secretary and Treasurer, five 
officers in all, the amount their salaries caused them to pay 
a Federal and State Income Tax for year ^927; this as 


i 

i 

i 

i 


i 

i 
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a gift from the Company, and not as an extra compensation 
for services rendered. 

The following amounts were received by the petitioners 
in accordance with that part of the resolutions referred to 
above relating to the payment of income taxes: 


12 George A. Smith, President. 1927 $8,304.35 

1928 14,170.37 

C. E. Newton, Jr., Vice-President. 1927 7,621.24 

1928 7,553.12 

Charles Bispham Levey, Treasurer. 1928 8,073.56 

James P. Shea, Secretary. 1928 454.22 


Similar resolutions and similar payments as the above 
were made covering all years between 1924 and 1930, in¬ 
clusive. These payments were limited to the officers named. 

The minutes of the corporation show that all acts of the 
directors and officers of the corporation for the preceding 
year were approved by resolutions of the stockholders at 
their annual meetings. 

Payments of the foregoing amounts were made direct to 
the individuals by checks from the corporation and were 
based on the amount of income tax the petitioners had to 
pay the state and federal governments on the salaries they 
received from the corporation. 

The books of account in which these transactions were 
entered are the cash journal, general ledger and journal. 
After the checks had been prepared entry was made of the 
payments to the various petitioners in the cash journal as 
“Donations, Contributions & Gratuities,” the total amount 
paid on the particular day being extended under the 
columnar headings “Net Cash” and “General,” the word 
“General” indicating that the item was to be made of 
record in the general ledger. The cash journal entry was 
charged to “Donations, Contributions and Gratuities Ac¬ 
count” in the general ledger. At the close of the year the 
aggregate total of the “Donations, Contributions and Gra¬ 
tuities” account was credited to profit and loss, an entry 
for such purpose having been made in the “Journal.” A 
final journal entry was made to transfer profit and 
13 loss to surplus. 

In preparing the income tax returns of the cor¬ 
poration for 1927 and 1928, the total amount of “Dona¬ 
tions, Contributions & Gratuities” for the particular year 
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an entry of 


was entered as Item 13(a) under Schedule L,jthe schedule 
provided on the blank for the special purpose of taking 
care of all non-taxable income items and unallowable de¬ 
ductions in order that the taxable income might be recon¬ 
ciled with the net profit shown by the books. 

The corporation’s return for 1927 contains! 

$42,125.74 as Item 13(a). This item includes jhe payments 
for taxes made to petitioners Newton and Sijnith in 1927. 
The corporation’s return for 1928 contains j an entry of 
$42,560.24 as Item 13(a). This item includes the payments 
for taxes made to petitioners Shea, Levey, j Newton and 

Smith in 1928. j 

In computing the net income of the corporation for the 
years 1927 and 1928, the corporation, therefore, did not 
claim as expenses or deductions the items referred to as 
gifts. ! 

Opinion. | 

Black: 

We think our decision on the sole issue involved in these 
proceedings is controlled by the decision of jthe Supreme 
Court in Old Colony Trust Company , et al., V- Comr., 279 
U. S. 716. In that case the resolution adopted August 3, 
1916, under which the income tax payments for 1919 and 
1920 were made by the American Woolen Company, for its 
president, William M. Wood, read as follows j: 

14 Voted: That this company pay any ajnd all income 
taxes, State and Federal, that may hereafter become 
due and payable upon the salaries of all the Officers of the 
company, including the president, William if. Wood; the 
comptroller, Parry C. Wiggin; the auditoij*, George R. 
Lawton; and the following members of the j staff, to-wit: 
Frank H. Carpenter, Edwin L. Heath, Samuel R. Haines, 
and William M. Lasbury, to the end that sai(f persons and 
officers shall receive their salaries or other compensation 
in full without deduction on account of incomfe taxes, State 
or Federal, which taxes are to be paid out of the treasury 
of this corporation. 

This resolution was amended on March j 25, 1918, as 
follows: 

Voted: That, referring to the vote passed jby this board 
on August 3, 1916, in reference to income takes, State and 


i 
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Federal, payable upon the salaries or compensation of the 
officers and certain employees of this company, the method 
of computing said taxes shall be as follows, viz.: 

The difference between what the total amount of his tax 
would be, including his income from all sources, and the 
amount of his tax when computed upon his income ex¬ 
cluding such compensation or salaries paid by this com¬ 
pany. 

The only difference of any note, so far as we can see, 
between the foregoing resolution under which the pay¬ 
ments were made by the American Woolen Company of 
state and federal income taxes of its officers and the reso- 
1 lution involved in the instant case under which the Fred¬ 
erick H. Levey Company, Inc., made payments to its 
officers to reimburse them for state and federal income 
taxes paid on their salaries, is that the resolution involved 
in the instant case contains this language: ‘ 4 This as a gift 
from the company and not as an extra compensation for 
services rendered. ” This language the resolution in Old 
Colony Trust Company, supra, did not contain. But we do 
not regard this circumstance as of controlling importance. 

In Lincoln National Bank, Exec., et ad., 23 B. T. A. 1304, 
in which was involved a determination of whether a 
15 certain distribution to the principal stockholders, 
not in proportion to holdings, was a dividend or a 
gift, we said: 

Obviously, it will not do to say that a corporate distribu- 
tion to its principal stockholder may be taken free from tax 
because the directors choose to call it a gift and explain 
it by their gratitude for services and devotion of one of 
them. This would enable the taxpayers to determine their 
own tax liability by the mere use of words * * *. 

And so, in the instant case, we do not think the mere use 
of words is controlling. We do not think the circumstances 
surrounding the payments made to the petitioners in the 
‘ instant case are sufficient to sustain petitioners’ contention 
that the payments made were gifts, although denominated 
“gifts” in the resolution. These payments were made 
every year for a period of seven years covering the period 
1924 to 1930, inclusive. Gifts are usually not made in that 
systematic manner and covering that long period of time, 
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especially by corporations, for as said by the cburt in Noel 
v. Parrott, 15 Fed. (2d) 669, certiorari denied 2t3 U. S. 754: 

I 

It needs neither argument nor citation of authority to 
establish the proposition that the directors w ere without 
authority to give away the corporate assets, ind that for 
them to make several of their members and othter persons a 
gift of a large sum of money from the corporate assets 
would be neither ‘ 4 wise” nor ‘ 4 proper’’ and would amount 
to an illegal misapplication of corporate funds. We must 
assume that the directors did not intend sucji a flagrant 
violation of their trust. j 

It is a very significant circumstance, we thiflk, that each 
year when the directors of Frederick H. Levey Company, 
Inc., by resolution fixed the salaries of the officers for the 
ensuing year, they also provided for the payment by the 
corporation of state and federal income taxes jon the sala¬ 
ries of the prior year, and although it vfas provided 
16 in said resolutions that such payments were gifts 
from the company and not as extra compensation for 
services rendered, nevertheless we think in View of the 
decision of the Supreme Court in Old Colony Trust Com¬ 
pany, supra, we must hold that the payments were in the na¬ 
ture of extra compensation and therefore taxable. Said 
the Supreme Court in Old Colony Trust Company, supra : 

Coming now to the merits of this case, we thijnk the ques¬ 
tion presented is whether a taxpayer having inquced a third 
person to pay his income tax or having acquiesced in such 
payment as made in discharge of an obligation 'to him, may 
avoid the making of a return thereof and the payment of a 
corresponding tax. We think he may not do sb- The pay¬ 
ment of the tax by the employer was in consideration of 
the services rendered by the employee and was a gain 
derived by the employee from his labor. * * j * The cer¬ 
tificate shows that the taxes were imposed ujbon the em¬ 
ployee, that the taxes were actually paid by him and that 
the employee entered upon his duties in the yejars in ques¬ 
tion under the express agreement that his income taxes 
would be paid by his employer. This is evidenced by the 
terms of the resolution passed August 3, 1916, more than 
one year prior to the year in which the taxes wbre imposed. 
The taxes were paid upon a valuable consideration, namely, 


i 
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the services rendered by the employee and as part of the 
compensation therefor. We think therefore that the pay¬ 
ment constituted income to the employee. * * * 

Cf. Boston and Providence Railroad Corporation, 23 B. T. 
A. 1136. 

Petitioners cite several Board and court cases in support 
of their contention that the payments in question were gifts 
and not taxable as income, but we think the cases cited by 
petitioners can be distinguished on the facts from those of 
the instant case and are not controlling. 

Decision will be entered for the respondent. 

17 United States Board of Tax Appeals, Washington. 

Docket No. 55184. 

Charles Bispham Levey, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 


Pursuant to the determination of the Board, as set forth 
in its report promulgated August 24, 1932, it is ordered 
and decided that there is a deficiency of $2,018.38 for the 
year 1928. 

Enter. 

(Signed) EUGENE BLACK, 


i 

Entered Aug. 25, 1932. 


Member. 


18 U. S. Board of Tax Appeals. Filed Nov. 22, 1932. 
United States Board of Tax Appeals. 

Docket No. 55184. 


Charles Bispham Levey, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 
Docket Nos. 55270, 55271. 

George A. Smith, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
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Docket No. 55269. ! 

C. E. Newton, Jr., Petitioner, j 

v. j 

Commissioner of Internal Revenue, Respondent. 

Docket No. 55268. ! 

James P. Shea, Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. \ 

It is hereby stipulated and agreed by and between the 
parties to the above-entitled causes, by their respective 
attorneys, that the decision of the United States Board of 
Tax Appeals in said causes, dated August ^5, 1932, and 
redetermining deficiencies in income taxes! against the 
above-named petitioners for the calendar yeirs listed be¬ 
low and in the respective amounts as follows: 


19 Charles Bispham Levey. 19g8 $2,018.38 

George A. Smith. 19^7 2,076.09 

George A. Smith . 19£8 3,603.84 

C. E. Newton, Jr. 1927 1,896.32 

C. E. Newton, Jr. 1928 1,932.49 

James P. Shea . 1^28 38.42 


may be reviewed by the Court of Appeals of the District 
of Columbia. 

This agreement is made under and pursuant to the pro¬ 
visions of Section 1002(d) of the Revenue Act of 1926. 

(Sgd.) W. W. ROSS, | 

Attorney for Petitioner. 
(Sgd.) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Dated 15th day of November, 1932. 


i 
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20 [Stamp:] United States Board of Tax Appeals. 
Filed Nov. 22, 1932. 

United States Board of Tax Appeals. 

Docket No. 55184. 


Charles Bispham Levey, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Petition for Review . 


To the Honorable the Judges of the Court of Appeals of the 


District of Columbia: 

Your petitioner, Charles 
shows : 


Bispham Levey, respectfully 

I. 


Jurisdiction for Review. 

This is a proceeding for review by the Court of Appeals 
of the District of Columbia of a decision of the United 
States Board of Tax Appeals, entered on the 25th day of 
August, 1932, and redetermining a deficiency in income 
taxes for the calendar year 1928 against your petitioner, 
in the amount of $2,018.38. 

On the 15th day of November, 1932, counsel for petitioner 
and counsel for respondent entered into an agreement, 
under and pursuant to the provisions of Section 1002(d) 
of the Revenue Act of 1926, that said decision of the United 
States Board of Tax Appeals may be reviewed by this 
Court. 


21 II. 

Your petitioner, at the time of filing this petition is and 
for a considerable time prior thereto, was, a citizen of the 
State of New York. 

III. 

Nature of Controversy. 

The controversy before the United States Board of Tax 
Appeals involved the question as to whether an amount 
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received by the petitioner during the year 1928, was ad¬ 
ditional compensation for services and taxable as such, or 
a gift by the corporation to petitioner and as such not 
taxable. 

Petitioner was a director and treasurer of Tpe Frederick 
H. Levey Company, Inc., and during the year 1927 re¬ 
ceived a salary of $30,000, which salary was %ed by reso¬ 
lution adopted at a meeting of the Board of Directors held 
January 24, 1927. At a meeting of the Board of Directors 
held February 23, 1928, at which the annual compensation 
of each of the officers of the corporation for the year 1928 
was determined by resolution, a resolution wad passed pro¬ 
viding that the corporation would pay to its five officers, 
including the petitioner “the amount their salaries caused 
them to pay a Federal and State Income Tax jfor the year 
1927; this as a gift from the Company, and nof as an extra 
compensation for services rendered.” Under the terms of 
this resolution, the petitioner received from thd corporation 
during the year 1928 the sum of $8,073.56. At the 
22 annual meeting of the stockholders held in the year 
1929 all acts of the directors of the corporation dur¬ 
ing the preceding year were approved. 

The returns of the corporation for the year ^928 included 
the aforesaid payment to the petitioner in Itpm 13(a) as 
an unallowable deduction and did not claim sucffi item as an 
expense or a deduction, but treated it as a donation, contri¬ 
bution or gratuity. Petitioner did not include that amount 
as taxable income in his income tax return |or the year 
1928. The Commissioner of Internal Revenuej recomputed 
petitioner’s income and asserted a deficiency of income tax 
amounting to $2,018.38 based upon the inclusion of said 
amount of $8,073.56 in petitioner’s taxable incpme for said 
year. j 

On appeal to the United States Board of Tax Appeals, 
the said Board affirmed the action of the Commissioner of 
Internal Revenue in including said item in the taxable in¬ 
come of petitioner. 

The sole question here is whether the action qf the Board 
was proper under the law and evidence. 
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IV. 

Assignments of Error. 

Your petitioner further shows that he is aggrieved by 
the action of the said Board and injured thereby and that 
the errors complained of are as follows: 

The said Board erred in finding that the amount received 
by the petitioner from The Frederick H. Levey Com- 

23 pany, Inc., under the resolution of the Board of Di¬ 
rectors providing that said amount was a gift from 

the company, was additional compensation for services 
rendered instead of a gift by the corporation and as such 
not taxable. 

Wherefore your petitioner prays that this Court may 
review the decision of the United States Board of Tax 
Appeals in this cause, directing said Board to enter a de¬ 
cision in favor of the petitioner determining that there is 
no deficiency in income taxes for the year 1928 due from 
the petitioner; and that this Court may grant such other 
and further relief as may appear proper in the premises. 
(Signed) W. W. ROSS, 

832 Shoreham Bldg., 

Washington, D. C.; 

(Signed) R. S. DOYLE, 

832 Shoreham Bldg., 

Washington, D. C.; 
(Signed) ALBERT L. CLOTHIER, 

475 Fifth Avenue, 

New York, N. Y., 
Attorneys for Petitioner. 

24 District of Columbia, ss: 

W. W. Ross, being duly sworn says: 

I am the attorney for the petitioner in this proceeding; 
I prepared the foregoing petition and am familiar with the 
contents thereof. The allegations of fact contained therein 
are true to the best of my knowledge, information and be¬ 
lief. This petition is not filed for purposes of delay, and 
I believe the petitioner is justly entitled to the relief sought. 

(Signed) W. W. ROSS. 
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Subscribed and sworn to before me this — j day of No¬ 
vember, 1932. | 

(Signed) CAEOLYN G. GEOFF, 

Notary Public . 

25 [Stamp:] United States Board of Tjax Appeals. 
Filed Nov. 22,1932. j 

United States Board of Tax Appealis. 

Docket No. 55184. j 

i 

Charles Bispham Levey, Petitioned, 

v • 

Commissioner of Internal Eevenue, Eespondent. 

j 

Prcecipe for Transcript . | 

To the Clerk of the United States Board of T^x Appeals: 

Please prepare a transcript of record in this cause, and 
on or before January 14, 1933, transmit the same to the 
Clerk of the Court of Appeals of the District cj>f Columbia, 
and include in said transcript copies, duly certified as cor¬ 
rect, of the following documents: 

1. The docket entries of proceedings before ijhe Board in 

the above-entitled cause; | 

2. Petition for redetermination, filed April fL, 1931; 

3. Answer to petition, filed May 19, 1931; j 

4. Findings of fact and opinion of the Bo^rd, promul¬ 
gated on August 24,1932; 

5. Order of redetermination, entered on Aughst 25, 1932; 

6. Agreement for review by the Court of Appeals of the 
District of Columbia, filed November 22, 1932; 

7. Petition for review, filed November 22, 1^32; 

8. This praecipe for transcript. 

(Signed) W. W. EOSS, j 

832 Shoreham Bldg 

Washington , D. (7., 
Attorney for petitioner. 


i 
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Service of a copy of the foregoing prsecipe for transcript 
accepted this 22 dav of November, 1932. 

(Signed) * C. M. CHAREST, 

General Counsel, 

Bureau of Internal Revenue, 

Attorney for Respondent. 

26 United States Board of Tax Appeals, Washington. 

Docket No. 55184. 

Charles Bispham Levey, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate . 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 25, inclusive, 
contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal as above num¬ 
bered and entitled. 

In testimony whereof I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 25th day of 
January, 1933. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 

27 United States Board of Tax Appeals. 

Docket No. 55184. 

Charles Bispham Levey, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for filing certified copies of record 
papers sur petition for review of the above entitled pro- 
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1 I 

I 

ceeding in the Court of Appeals of the District |of Columbia 
be and it is hereby extended to January 31, 1933. 

(Signed) LOGAN MORRIS, 

Member. 

i 

Dated Washington, D. C., January 20, 1933. j 

i 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] I 

B. D. GAMBLE, 

Clerk U. S. Board of Tak Appeals . 

I 

Endorsed on cover: Board of Tax Appeal^. No. 5891. 
Charles Bispham Levey, appellant, vs. David gurnet, Com¬ 
missioner of Internal Revenue. Court of Appeals, District 
of Columbia. Filed Jan. 28,1933. Henry W. Hodges, Clerk. 

i 
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